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Greetings:
The Department of Labor & Regulation (Department) received this Motion to
Strike Defendant Motion for Summary Judgment submitted by Scott Elmer Sexton
(Sexton) on September 20, 2021. All responses now have been considered.
Sexton moves the Department to strike Union County and SDML Worker’s
Compensation Fund’s (Employer/Insurer) Motion for Summary Judgement pursuant to
SDCL 15-615(c)(1) which provides,
A party moving for summary judgment shall attach to the motion a separate,
short, and concise statement of the material facts as to which the moving
party contends there is no genuine issue to be tried. Each material fact in
this required statement must be presented in a separate numbered
statement and with appropriate citation to the record in the case.
Sexton asserts that Employer/Insurer did not provide him with “material facts as to
which the moving party contends there is no genuine issue to be tried” or a “separate

123 West Missouri Avenue | Pierre, SD 57501

numbered statement with appropriate citation to the record in the case.” Therefore, he
asserts the Motion for Summary Judgment should be struck.
Employer/Insurer assert that ARSD 47:03:01:08 sets the standard for summary
judgment in workers’ compensation hearings. Employer/Insurer argue that ARSD
47:03:01:08 does not require a separate statement of facts, but merely that the
“pleadings, depositions, answers to interrogatories, and admissions on file, together with
the affidavits, if any, show that there is no genuine issue as to any material fact and that
the moving party is entitled to a judgment as a matter of law.”
Employer/Insurer are correct. ARSD 47:03:01:08 is the rule that governs summary
judgment in workers’ compensation, and a list of facts, while appreciated, is not
required. Sexton’s Motion to Strike Defendant Motion for Summary Judgment is hereby
DENIED.
Further, argument provided in response to this motion that is more appropriately
considered as a response to Employer/Insurer’s Motion for Summary Judgment has
been disregarded for this decision. If Sexton wishes to make arguments in response to
Employer/Insurer’s Motion for Summary Judgment, he should do so in his brief in
response to that motion.
Additionally, Sexton has stated that there exists “good cause” for an extension of
the current Scheduling Order. If he would like to request an extension of the Scheduling
Order, he may do so by submitting a motion to that effect with a brief in support of his
motion.

