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SOUTH DAKOTA DEPARTMENT OF LABOR AND REGULATION 


DIVISION OF BANKING 
1714 Lincoln Avenue, Suite 2, Pierre, SD 57501 


Tel: 605.773.3421      Fax: 866.326.7504      banking.sd.gov 


TRUST COMPANY APPLICATION INSTRUCTIONS 


The South Dakota Division of Banking (Division) compiled these instructions to assist in the preparation of the 
documents required to form a South Dakota nondepository trust company pursuant to South Dakota Codified 
Laws (SDCL) Chapter 51A-6A.  The Trust Company Application Form (Application) must be filed with a 
Biographical and Financial Report (Attachment D) for each individual who will act as an organizer, board 
member, officer, key employee, or principal owner of the proposed trust company.   


Pursuant to SDCL 51A-6A-17, an independent criminal background investigation, independent credit report, 
and litigation report must be submitted for each incorporator, organizer, board member, officer, key employee, 
and principle owner of the proposed trust company.  Persons convicted of certain crimes are ineligible 
participants.  Criminal background investigations for public trust company individuals will be performed via 
fingerprints on cards provided by the Division.  Two fingerprint cards, one for the Federal Bureau of 
Investigation and one for the South Dakota Division of Criminal Investigation, must be submitted along with a 
check made payable to the “SD DCI” for $43.25 for each individual submitting the fingerprint cards.  Criminal 
background investigations for private trust company individuals require only a name-based criminal background 
investigation performed by an independent third party, in addition to a credit report and litigation report.  For 
both public and private trust companies, litigation reports may be provided as a third-party report or by way of a 
sworn affidavit if sufficiently detailed.  In addition to the above background investigation requirements, foreign 
applicants must provide the report of a worldwide independent background investigation by an appropriate 
organization (e.g., Thomas Reuters World-Check, Lexis Nexis InstantID International, etc.) 


A principal owner is defined as any person who owns or has the ability or power to vote, directly, acting 
through one or more other persons, or otherwise indirectly, 10 percent or more of the outstanding shares or 
ownership units of a proposed trust company. 


Terms for corporations and limited liability companies are interchangeable. 


Draft Application 
Applicants are required to submit a PDF copy of a draft Application with supporting documentation for 
Division review prior to a final submission.  If the draft review determines the proposed business model and 
ownership is suitable, the Division will notify the applicants of any required revisions/additions and schedule an 
in-person applicant meeting with the director of banking (Director).  At this time, the applicants will be directed 
to provide a revised and complete final version of the Application at the applicant meeting.  All proposed 
directors are required to attend the in-person applicant meeting.  An electronic fill-in version of the Application 
can be found at the Division’s website.   
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Final Application Instructions and Trust Company Requirements 
The applicants are required to submit one PDF copy of the fully executed Application and supporting 
documents to the Division.  The PDF copy must be submitted on a secure electronic storage device or via a 
secure electronic transmittal system consisting of two files: a confidential file and non-confidential file.  Each 
file should adequately bookmark Application sections and exhibits.   


• A nonrefundable application fee of $5,000 payable to the “SD DOB” shall accompany the Application.
[SDCL 51A-6A-6]


• The name of the proposed trust company must be different from the name of any other bank or trust
company having its principal office in South Dakota.  [SDCL 51A-6-5]


• If approved, the capitalization of the proposed trust company shall not be less than $200,000 or a level
deemed appropriate by the Director, which must be paid in and deposited prior to the commencement of
business operations as provided by statute.  [SDCL 51A-6A-19]


• Pursuant to ARSD 20:07:22:01, a South Dakota-chartered trust company is subject to an annual supervisory
fee computed at the rate of seven cents per $10,000 of total trust assets under management, administration,
or custody as reported as of the end of December.  The minimum annual fee is $3,750 and the maximum
annual fee is $20,000 for private trust companies, while the minimum annual fee is $4,500 and the
maximum annual fee is $30,000 for public trust companies.  In addition, trust companies shall pay the actual
cost for each on-site examination and the additional supervision costs for any trust company operating under
an enforcement action.


• If approved, a fidelity bond and Director’s and Officer’s (D&O) insurance policy of at least $1,000,000 each
must be purchased prior to the commencement of business operations.  The applicants are encouraged to
include errors and omission coverage within, or in addition to, the D&O policy.  [SDCL 51A-6A-19]


• If approved, a deposit must be pledged to the Division in an amount no less than $100,000 or a level deemed
appropriate by the Director prior to commencement of trust business operations.  [SDCL 51A-6A-19.2]


• The Application requires a copy of the proposed trust company’s articles of incorporation/organization,
business plan, feasibility study if available, the offering circular or offering letter if capital is to be raised by
public offering or private placement offering, and various other attachments.  The applicant may also elect
to furnish additional attachments in response to or as additional support for certain questions.  All
attachments should be clearly labeled and referenced to the applicable question of the Application, and
should be presented in the sequence in which the questions they support appear in the Application.


• If the applicant desires confidential treatment for certain materials submitted with the Application not
customarily accorded such treatment, a written request with justification should be submitted with the
Application.  Such requests will be addressed on a case-by-case basis in the context of statutory authority
and requirements.  [SDCL 51A-6A-4]


• Except for signatures, responses should be typewritten and must be provided for all questions and
information the Application requires.  The words “not applicable” or “none” should be used, if appropriate.
The Attestation Section of the Application shall include original signatures and dates.


• The Director may request additional information or clarification of any responses in the Application.  Any
such requests shall be answered within 30 days; absent valid extenuating circumstances, failure to do so
may be construed by the Director to be abandonment of the Application.
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• The Application will be reviewed by the Director.  The Director is not responsible for delay due to failure to
submit a complete Application.


• The applicant is required to report any material changes in facts or circumstances reported on the
Application that occur subsequent to filing, but prior to conclusion of the Application processing period.


• File the Application, attachments, and application fee with the Division at:


South Dakota Division of Banking 
1601 N. Harrison Avenue, Suite 1 
Pierre, South Dakota 57501 


Application Approval Process 
When the Application is deemed complete, the Division will publish a “Notice of Application” in the 
community most directly impacted by the proposed trust company.  A 15-day comment period will commence 
on the publication date and at the close of the comment period, the Director is provided 15 days to issue a 
decision on the Application.  The Director will issue a Director’s Decision and Order (Order) to the applicants 
confirming charter approval or denial.  An applicant aggrieved by the Director's action on the Application, may, 
within 15 days after the notice has been mailed, file with the Division a written request for a hearing before the 
South Dakota Banking Commission (Commission).  Any person who has filed a written objection to the 
Application may, within 15 days after the notice has been mailed, file a motion with the Commission in 
accordance with § 1-26-17.1 to become a party to the Application proceeding and request a hearing before the 
Commission.   


The Order will direct the applicants to submit to the Division the original copy of the fully executed Articles of 
Incorporation/Organization (Articles), along with a check made payable to the South Dakota Secretary of State 
(SD SOS) to cover the filing fee.  The Division will forward the Articles to the SD SOS for filing.  After filing, 
the Division will forward a copy of the filed Articles to the applicants.  A cover letter will accompany the 
Articles directing the organizers to submit the following information to the Division before the charter and 
certificate of authority are issued: 


• Trust company contact name, email address, phone number, and title;
• Fully executed bylaws/operating agreement;
• Proof of capital pursuant to SDCL 51A-6A-10 and 51A-6A-19;
• Proof of insurance pursuant to SDCL 51A-6A-19;
• Pledge Agreement and proof of pledge pursuant to SDCL 51A-6A-19.2;
• ACH Authorization Form;
• Oath of Board Members;
• List of Owners Schedule;
• Officers and Employees Schedule; and,
• For Public Trust Companies Only – FinCEN contact name, contact phone number, contact email address,


trust company fax number, and the trust company taxpayer identification number.
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An electronic copy of the Pledge Agreement, ACH Authorization Form, Oath of Board Members, List of 
Owners Schedule, and Officers and Employees Schedule can be found on the Division’s website. 


After all the documents are received and approved, the Division will issue the proposed trust company with a 
charter and certificate of authority.  At that time, the proposed trust company can exercise trust powers and 
conduct other trust business related to a South Dakota chartered trust company.  The applicants are encouraged 
to thoroughly review SDCL Chapter 51A-6A, which pertains to the creation and operation of a South Dakota 
trust company and SDCL Title 55 which addresses South Dakota trust law.  These statutory provisions are 
available for online viewing at the South Dakota Legislative Research Council website.  
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SOUTH DAKOTA DEPARTMENT OF LABOR AND REGULATION

DIVISION OF BANKING

1714 Lincoln Avenue, Suite 2, Pierre, SD 57501

Tel: 605.773.3421      Fax: 866.326.7504      banking.sd.gov

NONDEPOSITORY TRUST COMPANY APPLICATION

Public Section

PRIOR APPROVAL IS REQUIRED TO TREAT ANY PUBLIC SECTION INFORMATION AS CONFIDENTIAL.

Type of trust company (See definitions in Attachment A):

Individual responsible for answering questions about and coordinating this application:

ATTESTATION

 

We, the undersigned incorporators or organizers, hereby apply to the Director of the South Dakota Division of Banking (Director) for a charter to establish and operate a South Dakota trust company pursuant to Title 51A of South Dakota Codified Laws (SDCL).  In connection with this application, we jointly and severally attest that the responses and information herein provided are complete, true, and correct to the best of our knowledge and belief.  We acknowledge and understand that any misrepresentation or omission of material fact presented in this application or submitted by the applicants in connection with the organization of this trust company may, in the discretion of the Director, constitute grounds for denial of the application.

Name (Typed)	

Signature

Date

[SDCL 51A-6A-7 states any three or more persons may organize a public trust company and any one or more persons may organize a private trust company]  

V.	Recordkeeping/Accounting/Auditing

VIII.	Capitalization

A. Provide a description and reconciliation of capital with which the proposed trust company will commence business.  Include a specific breakdown and description of any classes of voting securities, and the terms of any subordinated debt to be included.

Description (Capital Segregation)

Amount (000s)

B. Attach a copy of the proposed Articles of Incorporation/Organization.  The Articles must identify the proposed trust company purpose and duration.  [SDCL 51A-6A-7]

C. If initial capital is to be raised in a public offering, attach a copy of the prospectus.  If a private placement is to be utilized, attach a copy of the offering letter.

D. Attach a comprehensive capital plan utilizing a three- to five-year outlook.  The Plan should at minimum identify capital levels that correlate to account/asset type and anticipated growth, funding type and sources, management oversight and documentation procedures, and owner commitment to augment capital when needed.

IX.         Statement of Principles of Trust Management

The incorporators/organizers agree to adopt the Statement of Principles of Trust Management at the organizational meeting of the proposed trust company.  [Attachment B or C]

 

Attachment B should be adopted by private and public trust companies created to manage traditional trust and agency accounts, while Attachment C should be adopted by public trust companies created to act strictly in a custodial capacity

NOTE: Forms cannot be saved with completed data using the basic Adobe Reader software product.  To save an electronic copy of the completed form, you must have Adobe Reader Extensions or Adobe Acrobat.  If you do not have these products and do not wish to purchase them, you will need to print to a PDF and save, or print a hard copy and scan it.

11.0.0.20130303.1.892433.887364

		CurrentPage: 

		PageCount: 

		propname: 

		streetadd: 

		TextField1: 

		CheckBox1: 

		mailadd: 

		public: 

		pvt: 

		indrespname: 

		indrespphn: 

		indrespadd: 

		Cell1: 

		Cell3: 

		: 

		TextField2: 

		Cell2: 

		PrintButton1: 










The document you are trying to load requires Adobe Reader 8 or higher. You may not have the 
Adobe Reader installed or your viewing environment may not be properly configured to use 
Adobe Reader. 
  
For information on how to install Adobe Reader and configure your viewing environment please 
see  http://www.adobe.com/go/pdf_forms_configure.





DLR Banking

REV 09/2022

Page  of 

SOUTH DAKOTA DEPARTMENT OF LABOR AND REGULATION

DIVISION OF BANKING

1714 Lincoln Avenue, Suite 2, Pierre, SD 57501

Tel: 605.773.3421      Fax: 866.326.7504      banking.sd.gov

NONDEPOSITORY TRUST COMPANY APPLICATION

 

Confidential Section

Type of trust company (See definitions in Attachment A):

X.	Performance Projections

A. Complete the pro forma schedule of the estimate of business by type including the number of accounts and anticipated dollar market value for the proposed trust company's first three years of operation.  Also, identify any pooled investment funds (e.g., common trust funds or collective investment funds) created to manage account assets.  

Pro Forma  Estimated Trust Business - First Three Years

  Year 1

Year 2

Year 3

Amount (000)

Accounts (#)

Amount (000)

Accounts (#)

Amount (000)

Accounts (#)

Discretionary Accounts            

Personal Trusts and Estates

Employee Benefit Trusts and Agencies

All Other Fiduciary Accounts

Total Discretionary Accounts

Non-Discretionary Accounts

Personal Trusts and Estates

Employee Benefit Trusts and Agencies

All Other Fiduciary Accounts

Total Non-Discretionary Accounts

            

Total Discretionary and Non-Discretionary Accounts

            

Amount (000)

Accounts (#)

Amount (000)

Accounts (#)

Amount (000)

Accounts (#)

Custody and Safekeeping Accounts

            

Amount (000)

Accounts (#)

Amount (000)

Accounts (#)

Amount (000)

Accounts (#)

Pooled Investment Funds

B. If the incorporators/organizers intend to transfer into the proposed trust company accounts and/or assets in existence at the time of application, provide a list of all accounts identifying the account type, market value, and capacity (directed or discretionary).  Also, provide a list of any non-publicly traded assets owned outright or held in privately or closely held entities such as corporations, partnerships, limited liability companies, limited partnerships, family limited partnerships, etc., identifying the asset type, market value, and capacity.  Examples of non-publicly traded assets include real estate, collectibles, private equity, venture capital, hedge funds, etc.

C. Complete the pro forma income, expense, and capital position for the proposed trust company's first three years of operation.

Pro Forma  Estimated Income and Expenses - First Three Years

Description

Year 1

Year 2

Year 3

INCOME:

Fees

All Other Income

Total Fiduciary Income 

EXPENSES:

Salary & Employee Benefits

Other Direct Expenses

Allocated & Indirect Expenses

Total Expenses

Net Income (Loss)

Capital Position

XI.	Business Plan

Attach a copy of the proposed trust company's business plan.  A detailed three-year estimated income and expense pro forma must be included with the business plan.  The detailed pro forma must clearly identify specific income and expense line items including sub-accounting revenue, interest income, start-up expenses, personnel expenses, payments to affiliate entities and other service providers, supervisory fee assessments, federal income taxes, South Dakota franchise tax, examination expenses, rent expenses, and any other pertinent line items.

XII.	Management

A. Board Members: List all board members.  [Governing board requirements are found in SDCL 51A-6A-13]

Name (Typed)	

Occupation

State of Residence

C. Officers and Key Employees: List all officers and key employees.  Include those officers that are also identified as board members.  [Officer and key employee reporting requirements are found in SDCL 51A-6A-17]

Name (Typed)	

Title

State of Residence

D. Principal Owners: Provide name, and ownership interest of any person or entity which will control 10 percent or more of the outstanding shares or ownership units of any class of voting securities.  In addition, if owned or controlled by a parent company, include the parent company's ownership information identifying any person or entity which will control 10 percent or more of the outstanding shares or ownership units of any class of voting security.

Name (Typed)	

Ownership (%)

E. Attach the “Biographical and Financial Report” for each board member, officer, key employee, and principal owner listed in A, C, and D above.  [Attachment D]

F. Attach the following information for each incorporator/organizer, principal owner, board member, officer, and key employee (See definitions in Attachment A).  If owned by a trust, provide a copy of the governing document and a recent financial statement.  If owned by an entity other than a trust or individual, include a recent financial statement (preferably audited) and corresponding articles of incorporation/organization that depict the purpose of the entity:

1. Criminal background investigation pursuant to SDCL 51A-6A-17:

a. Private Trust Company Applicant  - Attach the results of an independent criminal background investigation

b. Public Trust Company Applicant  - Submit Division-specific fingerprint cards.  The Division will provide fingerprint cards upon request.

2. Foreign Applicant  - In addition to the above background investigation requirements, foreign applicants must provide the report of a worldwide independent background investigation by an authorized organization (e.g., Thomson Reuters World-Check, LexisNexis InstantID International, etc.).

3. A recent credit report from a consumer reporting agency as described in 12 U.S.C 1681a(p).

4. Report of ongoing or pending litigation  - A report prepared by an independent third-party is preferred, but a sworn affidavit by each individual is acceptable.

NOTE: Forms cannot be saved with completed data using the basic Adobe Reader software product.  To save an electronic copy of the completed form, you must have Adobe Reader Extensions or Adobe Acrobat.  If you do not have these products and do not wish to purchase them, you will need to print to a PDF and save, or print a hard copy and scan it.
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SOUTH DAKOTA DEPARTMENT OF LABOR AND REGULATION 


DIVISION OF BANKING 
1714 Lincoln Avenue, Suite 2, Pierre, SD 57501 


Tel: 605.773.3421 Fax: 866.326.7504 banking.sd.gov 


 


TRUST COMPANY APPLICATION ATTACHMENTS 
 


 


 


ATTACHMENT A - DEFINITIONS 


 
The following definitions are intended to provide the applicants with a basic overview of South Dakota 


Codified Laws (SDCL), Administrative Rules of South Dakota (ARSD), and the South Dakota Division of 


Banking (Division) interpretations pertaining to the creation of a South Dakota-chartered trust company. 


 
Private Trust Company (ARSD 20:07:22:03) 


A private trust company is one that does not engage in trust company business with the general public or 


otherwise hold itself out as a trustee or fiduciary for hire by advertising, solicitation, or other means and instead 


operates for the benefit of a family or families, regardless of whether compensation is received or anticipated. 


 
Public Trust Company (SDCL 51A-6A-1(12A)) 


A trust company that engages in trust company business with the general public by advertising, solicitation or 


other means, or a trust company that engages in trust company business but does not fall within the definition of 


a private trust company established by the commission through rules promulgated pursuant to chapter 1-26. 


 
Trust Company Business (SDCL 51A-6A-1(14)) 


Engaging in, or representing or offering to engage in, the business of acting as a fiduciary for hire. 


 
Fiduciary for Hire (SDCL 51A-6A-1(7)) 


Acting as an administrator, conservator, custodian, executor, guardian, personal representative, or trustee, for 


any person, trust, or estate for compensation or gain or in anticipation of compensation or gain. 


 
South Dakota Situs Requirements (SDCL 51A-6A-11.1)  


South Dakota-chartered trust companies are generally encouraged to adopt a business model that provides that 


most, if not all, account administration and corresponding legal, audit, and compliance functions are performed 


in South Dakota to demonstrate a sound physical presence.   


 


A public trust company shall: 


1) Maintain office space in South Dakota for trust company business and for the storage of, and access to, 


trust company records required by SDCL 51A-6A-30; 


2) Hold no less than two quarterly governing board meetings with a quorum physically present in South 


Dakota each calendar year; 


3) Employ, engage, or contract with at least one trust officer or key employee to provide services for the 
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trust company in South Dakota related to the powers of the company in SDCL 51A-6A-29 and to 


facilitate the examinations required by SDCL 51A-6A-31; and 


4) Perform trust administration in South Dakota. 


 


Office Space (SDCL 51A-6A-11.2) 


For purposes of SDCL 51A-6A-11.1, office space in South Dakota for each public trust company shall: 


1) Be in premises distinct and divided from the office space of any other entity; 


2) Have the name, charter, and certificate of authority of the trust company prominently displayed; 


3) Have access to premises in or adjacent to the office space sufficient to facilitate onsite examinations by 


the division; 


4) To the extent the trust company maintains hard copies of any documents required to be maintained 


pursuant to SDCL 51A-6A-30, have a secure fireproof file cabinet that contains all such hard copies; 


and 


5) To the extent the trust company maintains any record electronically, have a secure computer terminal or 


other secure electronic device that provides access to such records, including account information, as 


necessary to facilitate an efficient and effective examination. 


 
Director Approval of Office Space (SDCL 51A-6A-11.3) 


Upon application by a trust company, the director may approve office space that does not meet the requirements 


of SDCL 51A-6A-11.2 if the director determines the nature and degree of risks presented by the trust company 


are low based upon a review of the size, nature, and number of accounts administered by the trust company, the 


structure and business plan of the trust company approved by the division, and the number of employees or 


persons performing services for the trust company in South Dakota. 


 
If the size, risk profile, or rate of growth of a trust company changes, or if a trust company's office space is 


insufficient to facilitate onsite examinations by the division, the director may impose additional office space 


requirements. 


 
Trust Administration (ARSD 20:07:22:04) 


For purposes of SDCL 51A-6A-11.1, trust administration in South Dakota means that at least three of the 


following are performed wholly or partly in South Dakota for the accounts under the management, 


administration, or custody of the trust company: 


1) Annual account reviews; 


2) Annual investment reviews; 


3) Trust accountings; 


4) Account correspondence; 


5) Completing trust account tax returns; or 


6) Distributing account statements. 


 
 







3 


REV 09/2022


  


 


Notwithstanding the definition above, trust administration as set forth in SDCL 51A-6A-11.1(4) may be 


satisfied by other means if the director determines the nature and degree of risks presented by the trust company 


are low based upon a review of the size, nature, and number of accounts administered by the trust company and 


the number of employees or persons performing services for the trust company in South Dakota. 


 


If the size, risk profile, or rate of growth of a trust company changes, the director may, to the extent it is deemed 


necessary, require additional administration be performed in South Dakota to satisfy the requirement in SDCL 


51A-6A-11.1(4) as defined by this section. 


 
Officer and Key Employee (SDCL 51A-6A-17) 


The term officer does not include individuals who are not involved in the ongoing policy making or 


management of the trust company. 


 
The term key employee does not include an employee whose primary responsibilities will be limited to clerical 


or support duties. 


 
Interstate Activity 


While this definition does not apply to private trust companies, it may be a helpful resource for the applicants of 


a private trust company that will rely on individuals or entities located in other jurisdictions (Host States) for 


administrative and operational support. 


 
SDCL 51A-6A-58 allows existing South Dakota-chartered trust companies (public or private) to establish trust 


service offices (TSOs) both in South Dakota and in Host State jurisdictions after first applying for and obtaining 


the approval of the Director. SDCL 51A-6A-1(15) defines a TSO as any office, agency, or other place of 


business at which the powers granted to a South Dakota trust company are exercised. SDCL51A-6A-29 provides 


a broad definition of trust company powers. Trust company powers exercised at a location other than that 


identified on the certificate of authority for South Dakota-chartered trust companies may require the creation of a 


TSO. 


 
In addition to Division TSO requirements, Host State regulatory authorities may require an additional 


application or impose additional conditions on the approval of an application to interstate trust activities in their 


jurisdiction. An applicant for a TSO may restrict the activities that will be performed in the Host State by 


including language of limitation in its application to the Division and in any application required by the Host 


State. The Division may then issue a TSO approval that is limited to the services specified in the application 


and include the same limitations in the certificate of authority. Certain Host States provide for a limited office 


approval. The Division is willing to work with trust companies to apply for a limited office approval if 


preferred by the trust company and if the facts and circumstances demonstrate that the practices and structure of 


the trust company services performed in the Host State are appropriately limited. 


 
Trust Charter Application Review Process 


During the trust charter application review process, the Division conducts a thorough review to identify any 


trust company powers proposed to be exercised at locations outside of South Dakota. Applicant trust 


companies must provide a detailed and factual statement describing the services to be provided in any Host 


State for evaluation by the Division. If it appears that trust company business will be performed by the 
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applicant in a Host State, the Division may require the applicant to commit to applying for a TSO if and when 


a trust charter is granted. As an alternative to establishing a TSO, the applicant trust company may modify its 


application to ensure all trust company business will be performed in South Dakota. 


 


While it is not possible to provide an exhaustive list, the following is a general list of the types of activities, 


facts, and circumstances that the Division considers during the application process: 


• Residence of proposed officers, board members, or other key employees 


• Proposed location of meetings of the governing board 


• Proposed location of meetings of any committees established by the governing board 


• Proposed location of account administration performance 


• Proposed location of investment management performance 


• Proposed location of account opening/closing, acceptance of fiduciary or custodial appointments, and the 


execution of documents that create or facilitate the fiduciary or custodial capacity 


• Proposed location where discretionary distribution decision will be made 


• Proposed location of service provider due diligence review performance 


• Proposed location of custody vault 


• Proposed location of account files and records in hard copy form, or stored on an electronic server 


• Proposed location of marketing services 


 
If the exercise of any trust company powers is to be contracted out to, or performed by, a service provider, the 


Division will verify that the service providers are appropriately registered, licensed, chartered, exempt, or 


otherwise not subject to regulation as provided in Host State or Federal law or regulation. 


 
Please note that fiduciary activity cannot be contracted to a service provider that does not have the authority to 


exercise fiduciary powers. Fiduciary activity is a matter of state law and will vary by jurisdiction but is 


generally considered to include the acceptance of fiduciary appointments, the execution of documents that 


create or facilitate the fiduciary capacity, and the discretionary decisions regarding the investment or 


distribution of discretionary assets. As such, fiduciary functions do not include advertising, marketing, or 


soliciting for fiduciary business; contacting existing or potential customers, answering questions, and providing 


information about matters related to their accounts; acting as a liaison between the trust company and the 


customer (e.g., forwarding requests for distribution or changes in investment objectives, or forwarding forms 


and funds received from the customer); or simply inspecting or maintaining custody of fiduciary assets. 


 
Officers and key employees of affiliated service providers are often appointed as trust company officers and key 


employees. Please note that any functions performed, at the service provider location, by these officers and key 


employees on behalf of the trust company while acting in their capacity as a trust company officer or key 


employee may require the need to create a TSO. However, these same officers and key employees may provide 


trust company services from the servicing entity location if they are acting in their capacity of an officer or key 


employee of the service provider, the servicing agreement between the trust company and service provider 
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clearly identifies the services being provided, and the services are non-fiduciary in nature (unless the servicing 


entity is authorized to exercise fiduciary powers). During the trust charter application process, proposed 


officers and key employees that reside outside of South Dakota may be required to provide a detailed written 


description of their duties and responsibilities, intended travel frequency, and the duration of time they will 


spend in South Dakota fulfilling said duties and responsibilities. 


 
Interstate Account Management 


If accepting trust accounts that are administered under the laws of a state other than South Dakota pursuant to 


governing document language, trust company management should implement procedures to ensure the trust 


accounts are managed in compliance with that state’s regulation. Prior to acceptance, management must 


perform and document a thorough review of the applicable laws under the governing document to ensure the 


trust company has the expertise, or access to the expertise, needed to manage the trust accounts in compliance 


with applicable law. 


 
Trust Service Office Application Process 


The Division utilizes an Application for Interstate Trust Activities (Interstate Application) to facilitate the TSO 


approval process. The Interstate Application is not intended to replace the forms various state regulatory 


authorities currently utilize to approve intrastate activities for the institutions that they charter and regulate. If a 


TSO is required, South Dakota-chartered trust companies are directed to complete and submit to the Division 


the Interstate Application. When deemed complete, the Division makes arrangements to forward the Interstate 


Application to the Host State regulatory authority for notice and comment. After receiving any comments and 


ensuring that any additional requirements by the Host State regulatory authority are addressed by the applicant 


trust company, the Division will publish notice in the impacted Host State trade area as required by SDCL 51A- 


2-16. Following a 15-day period for comment, the Director is provided an additional 15 days to issue a 


decision on the application, and, if approved, the Director will issue a certificate of authority that must be 


openly displayed at the TSO location. A fill-in version of the Interstate Application can be accessed on the 


Division’s website. 


 
Applicable Provisions of South Dakota Codified Laws 


SDCL 51A-6A-58. Establishment of trust service offices--Application. After first applying for and obtaining 


the approval of the director, one or more trust service offices may be established and operated by a trust 


company incorporated under the laws of this state or by an out-of-state trust institution, if and to the extent that 


the state, territory, or district in which the out-of-state trust institution is chartered or licensed to engage in trust 


company business grants authority for a trust company organized and doing business under the laws of this state 


to establish an office in that state, territory, or district. An application to establish and operate a trust service 


office or to relocate an existing trust service office shall be submitted and approved in the manner set forth in 


SDCL 51A-6A-4. 


 
A trust company may establish a trust service office in another state, territory, or district and may conduct any 


activities at that office that are permissible for a trust company under the laws of that state, territory, or district 


subject to the laws of this state and subject to the rules, orders, or declaratory rules of the commission or the 


director. 


 
The provisions of this section do not apply to a private trust company unless the governing board decides to 
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establish a trust service office in another state, territory, or district. 


 


SDCL 51A-6A-1(15). "Trust service office," any office, agency, or other place of business at which the powers 


granted to trust companies are exercised either by a trust company other than the place of business specified in a 


trust company's certificate of authority or within this state by an out-of-state trust institution. 


 
SDCL 51A-6A-29. Powers of trust company. A trust company may exercise the following powers necessary or 


incidental to carrying on a trust company business, including: 


1) Act as agent, custodian, or attorney-in-fact for any person, and, in such capacity, take and hold property on 


deposit for safekeeping and act as general or special agent or attorney-in-fact in the acquisition, 


management, sale, assignment, transfer, encumbrance, conveyance, or other disposition of property, in the 


collection or disbursement of income from or principal of property, and generally in any matter incidental 


to any of the foregoing; 


2) Act as registrar or transfer agent for any corporation, partnership, association, limited liability company, 


municipality, state, or public authority, and in such capacity, receive and disburse money, transfer, register, 


and countersign certificates of stock, bonds, or other evidences of indebtedness or securities, and perform 


any acts which may be incidental thereto; 


3) Act as trustee or fiduciary under any mortgage or bond issued by a person; 
 


4) Act as trustee or fiduciary under any trust established by a person; 
 


5) Act as fiduciary, assignee for the benefit of creditors, receiver, or trustee under or pursuant to the order or 


direction of any court or public official of competent jurisdiction; 


6) Act as fiduciary, guardian, conservator, assignee, or receiver of the estate of any person and as executor of 


the last will and testament or administrator, fiduciary, or personal representative of the estate of any 


deceased person when appointed by a court or public official of competent jurisdiction; 


7) Establish and maintain common trust funds or collective investment funds pursuant to the provisions of 


chapter 55-6; or 


8) Act in any fiduciary capacity and perform any act as a fiduciary which a South Dakota bank with trust 


powers may perform in the exercise of those trust powers. 
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ATTACHMENT B – STATEMENT OF PRINCIPLES OF TRUST MANAGEMENT 


 
The board of every South Dakota-chartered trust company, both private and public, is required to adopt the 


Statement of Principles of Trust Management (Statement) at the first organizational meeting. The board should 


document a thorough review of the Statement annually to ensure ongoing compliance. 


 


The following is an example of the Statement structure, the italicized sections provide additional detail 


and need not be included in the adopted resolution. The actual language adopted by the board should be 


revised to identify trust company-specific oversight responsibilities, taking into consideration the size, 


complexity, and risk profile of the trust company. However, the board cannot exclude or minimize any 


Statement principles. 


 


Statement of Principles of Trust Management 


The board, by proper resolution included in its minutes, should: 
 


1. Designate an officer, qualified and competent, to be responsible for and administer the activities of the 


trust company. In addition, the board should define the officer’s duties. 


2. Name a trust committee consisting of at least three directors/managers to be responsible for and 


supervise the activities of the trust company. The committee should include, where possible, one or 


more directors who are not active officers of the company. 


Nothing herein is intended to prohibit the board from acting as the trust committee, or from appointing 


additional committees and officers to administer the operations of the trust company. When delegating 


duties to subcommittees and/or officers, the board and the trust committee continue to be responsible for the 


oversight of all trust activities. Sufficient reporting and monitoring procedures should be established to 


fulfill this responsibility. 


 


The trust committee should: 


a. Meet at least quarterly, and more frequently if considered necessary and prudent to fulfill its supervisory 


responsibilities; 


b. Approve and document the opening of all new trust accounts; all purchases and sales of, and changes in, 


trust assets; and the closing of trust accounts; 


c. Provide for a comprehensive review of all new accounts for which the company has investment 


responsibility promptly following acceptance; 


d. Provide for a review of each trust account, including collective investment funds, at least once during 


each calendar year. The scope, frequency, and level of review (trust committee, subcommittee, or 


disinterested account officer) should be addressed in appropriate written policies which give 


consideration to the company’s fiduciary responsibilities, type and size of account, and other relevant 


factors. Generally, discretionary account reviews should cover both administration of the account and 


suitability of the account’s investments, while non-discretionary account reviews should only address 


account administration; 


e. Keep comprehensive minutes of meetings held and actions taken; and 
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f. Make periodic reports to the board of its actions. 


 
 


3. Provide comprehensive written policies which address all important areas of trust company activities. 
 


4. Provide competent legal counsel to advise trust officers and the trust committee on legal matters pertaining 


to fiduciary activities. 


5. Provide for adequate internal controls including appropriate controls over trust assets. 
 


6. Provide for an adequate audit (by internal or external auditors or a combination thereof) of all fiduciary 


activities, annually. The findings of the audit, including actions taken as a result of the audit, should be 


recorded in its minutes. 


If a trust company adopts a continuous audit process in lieu of performing an annual external audit, 


management must report a thorough internal review of trust company operations and administration to the 


board quarterly. The internal review should include, but is not limited to, documentation of trust company 


assets, liabilities, and equity position; trust company financial performance; assets held in trust accounts, 


both discretionary and non-discretionary; and any non-ordinary transactions. Additionally, internal 


controls and segregation of duties must be periodically assessed if the trust company adopts a continuous 


audit process in lieu of annual external audits. Internal audits may be performed, on an activity-by-activity 


basis, at intervals commensurate with the level of risk associated with that activity. Audit intervals must be 


supported and reassessed regularly to ensure appropriateness given the current risk and volume of the 


activity. For specific activity examples, refer to the Division’s Internal Audit Guidance located on our 


website. 


7. Receive reports from the trust committee and record actions taken in its minutes. 
 


8. Review the examination reports of the trust company by supervisory agencies and record actions taken in its 


minutes. 
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ATTACHMENT C – STATEMENT OF PRINCIPLES OF TRUST MANAGEMENT - CUSTODIAL 


 
The board of every South Dakota-chartered trust company, both private and public, is required to adopt the 


Statement of Principles of Trust Management (Statement) at the first organizational meeting. The board should 


document a thorough review of the Statement annually to ensure ongoing compliance. 


 


The following is an example of the Statement structure, the italicized sections provide additional detail 


and need not be included in the adopted resolution. The actual language adopted by the board should be 


revised to identify trust company-specific oversight responsibilities, taking into consideration the size, 


complexity, and risk profile of the trust company. However, the board cannot exclude or minimize any 


Statement principles. 


 
Statement of Principles of Trust Management 


The board, by proper resolution included in its minutes, should: 


 
1. Designate an officer, qualified and competent, to be responsible for and administer the activities of the 


trust company. In addition, the board should define the officer’s duties. 


 
2. Name a committee consisting of at least three directors to be responsible for and supervise the activities 


of the trust company. If possible, the committee will include at least one director that is not an active 


officer of the trust company. 


 
Nothing herein is intended to prohibit the board from acting as the trust committee, or from appointing 


additional committees and officers to administer the operations of the trust company. When delegating 


duties to subcommittees and/or officers, the board and the trust committee continue to be responsible for the 


oversight of all trust activities. Sufficient reporting and monitoring procedures should be established to 


fulfill this responsibility. 


 
The committee should: 


 
a. Meet at least quarterly, and more frequently if considered necessary and prudent to fulfill 


supervisory responsibilities. 


 
b. Provide for comprehensive oversight of the account opening and account closing processes, as well 


as the oversight of all purchases, sales, and/or changes in account assets utilizing predefined asset 


review factors. 


 
An effective asset oversight program is generally an extension of the internal account review process 


and can help mitigate risks associated with prohibited transactions and fraudulent activity. 


Examples of predefined asset review factors include, but are not limited to, asset types, surname 


comparison, participant ownership interest in entities held, unsecured promissory notes exceeding a 


predetermined value, above average promissory note rates of return, past-due promissory notes, 


multiple accounts holding the same investments exceeding a predetermined aggregate value, asset 


increases/decreases above or below a predetermined level, undelivered assets exceeding a 


predetermined timeframe, and any suspicious activities. Management should assign risk levels or risk 
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ratings to the different account, asset, and transaction types based on the risk levels. Those in the 


higher risk categories should be “flagged” and subject to escalated review procedures, with a focus 


on potential prohibited transactions and fraudulent activity. 


 
c. If applicable, provide for a prompt comprehensive review of all new accounts for which the trust 


company has investment responsibility. 


 
d. Provide for an adequate account review program utilizing an account sample that is commensurate 


with the account population and other relevant risk factors. The scope, frequency, and level of 


review (committee or disinterested account officer) will be addressed in appropriate written policies 


that give consideration to the trust company’s responsibilities, type and size of account, asset type, 


and other relevant factors. 


 
Relevant risk factors may include account type and size, customer residence, administrative officers, 


asset classification, stale-valued assets, physical location of the asset, high asset returns/growth, 


new accounts, closed accounts, complaints, etc. An effective account review program generally 


identifies the accounts, transactions, or assets “flagged” during the asset oversight program. 


 
e. Keep comprehensive minutes of meetings held and actions taken. 


 
f. Make periodic reports to the board of its actions. 


 
3. Provide comprehensive written policies which address all important areas of trust company activity. 


 
4. Provide competent legal counsel to advise management on legal matters pertaining to trust company 


activity. 


 
5. Provide for adequate internal controls including appropriate controls of account assets. 


 
6. Provide for an adequate audit (by internal or external auditors or a combination thereof) of all trust 


company activity, annually. The findings of the audit, including actions taken as a result of the audit, 


should be recorded in meeting minutes. 


 
If a trust company adopts a continuous audit process in lieu of performing an annual external audit, 


management must report a thorough internal review of trust company operations and administration to 


the board quarterly. The internal review should include, but is not limited to, documentation of trust 


company assets, liabilities, and equity position; trust company financial performance; assets held in 


trust accounts, both discretionary and non-discretionary; and any non-ordinary transactions. 


Additionally, internal controls and segregation of duties must be periodically assessed if the trust 


company adopts a continuous audit process in lieu of annual external audits. Internal audits may be 


performed, on an activity-by-activity basis, at intervals commensurate with the level of risk associated 


with that activity. Audit intervals must be supported and reassessed regularly to ensure appropriateness 


given the current risk and volume of the activity. For specific activity examples, refer to the Division’s 


Internal Audit Guidance located on our website. 
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7. Receive committee reports and record actions taken in its minutes. 


 
8. Review the examination reports of the trust company by supervisory agencies and record actions taken 


in its minutes. 
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SOUTH DAKOTA DEPARTMENT OF LABOR AND REGULATION

DIVISION OF BANKING

1714 Lincoln Avenue, Suite 2, Pierre, SD 57501

Tel: 605.773.3421      Fax: 866.326.7504      banking.sd.gov

ATTACHMENT D - BIOGRAPHICAL AND FINANCIAL REPORT

(Please complete electronically)

Position (check all that apply):

If identified as an officer or key employee, please provide the address of the location where you will be physically located and providing services pursuant to employment with the trust company: 

If located outside of south Dakota, do the Incorporators/Organizers intend to submit the Interstate Trust Application to create a trust service office in the respective state of residence?

11.0.0.20130303.1.892433.887364

Personal Information

If the above address has been your residence for less than five years, or is not your residence, then list each address occupied in the past five years and corresponding dates of each in the table below: 

Date From

Date To

Address

State

Zip

Country

Employment Record

List employment in reverse chronological order for the last five years in the table below: 

Date From

Date To

Employer Name and Address

Title

Duties

Reason(s) for Leaving

Have you ever been dismissed or asked to resign from any past employment, including a less than honorable discharge from military service?

Have you ever voluntarily resigned from any past employment to avoid termination?

Education and Professional Credentials

List each diploma or degree from schools, colleges, universities, or other post-secondary institutions:

School Name

Location

Date From

Date To

Diploma/Degree

List each professional license or similar certificate you now hold or have held (e.g., attorney, physician, CPA, CTA, CTFA, etc.):

License

Issuing Authority

Issue Date

Status

Expiration

Past Business Activity

List all controlling ownership interests, and extent thereof, now held by you or held by you within the past five years in the following (Control is defined as an ownership or voting interest of 25 percent or more):

Any state-chartered bank or trust company:

Any other financial institution:

Legal and Related Matters

Have you ever been arrested for a felony crime or any crime involving fraud, dishonesty, or breach of trust?

Have you or a closely-held entity:

Filed a voluntary petition in bankruptcy?

Been involved in a forced liquidation?

Been involved in an equitable receivership?

Defaulted on a loan or financial obligation of any sort, whether as obligor, cosigner, or guarantor?

Forfeited property in full or partial satisfaction of any financial obligation?

Do you have now or have you had any unsatisfied judgements or liens against you or a closely-held entity?

Have you or any company with which you are or were associated been involved in any lawsuit, formal or informal investigation, examination, or administrative proceeding that may result in, or has resulted in, any penalty, agreement, undertaking, consent, judgment, or order imposed by or entered into with any of the following entities:

Any federal or state court?

Any department, agency, or commission of the United States government?

Any state, municipal, or foreign governmental entity?

Any self-regulatory organization (e.g., FINRA, NASD, FASB, state bar, etc.)?

Character References

Provide the name and contact information of three individual character references:

Name

Address

Contact Number

Email Address

Financial Information

Attach a current and comprehensive financial statement, providing the as of date.

Certification

I understand that the South Dakota Division of Banking may conduct extensive background checks into my background, experience, and related matters in conjunction with my application.  I certify that the information contained in this biographical and financial report and the attached financial statement and all other attachments, has been carefully examined by me and is true, correct, and complete.

NOTE: Forms cannot be saved with completed data using the basic Adobe Reader software product.  To save an electronic copy of the completed form, you must have Adobe Reader Extensions or Adobe Acrobat.  If you do not have these products and do not wish to purchase them, you will need to print to a PDF and save, or print a hard copy and scan it.
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